INTRODUCTION
At 10:37 a.m., a few miles east of Oso, a town near Seattle, Washington, a woman heard a roar that sounded like an airplane crash.
1 A mountain of mud twenty feet high was "racing like 150 miles an hour [sic] across the far end of the valley."
2 She had time to exclaim, "Oh my God," before the wall of mud destroyed her house. 3 Somehow she survived and dug her way out of the "tangled sludge." 4 More than forty people perished. 5 In all, the landslide was nearly one mile wide and engulfed forty-nine homes and businesses. 6 The clean-up costs and damage have been estimated at more than $40 million. 7 The Oso Landslide is the second-deadliest natural disaster in the history of Washington. 8 Not one of the homes and businesses had insurance that covered landslides. 9 Landslides occur in all fifty states and cause approximately $3.5 billion in property damage per year. 10 They occur regularly in the coastal and mountainous areas of California, Oregon, and Washington, the intermountain central western states, and the mountainous and hilly regions of the eastern United States.
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How is it possible that not a single home or business destroyed by the Oso Landslide had insurance that covers landslide losses? Like several other types of natural catastrophes such as floods and earthquakes, landslides are excluded from coverage under "all risk" homeowners and "all risk" commercial-property insurance policies. 12 Not only are landslides specifically excluded from coverage under "all risk" property policies, insurance that covers landslides is not even available for purchase in many states. 13 Why are landslides, one of the biggest and most expensive disasters that can impact a person's home or business, excluded from coverage under "all risk" property policies? Insurers have advanced three principal theoretical bases to justify excluding coverage for natural catastrophes: (1) adverse selection, (2) moral hazard, and (3) correlated risks.
14 The theory of adverse selection is that only the people most likely to have losses will purchase insurance. 15 Moralhazard theory posits knowledge that insurance will cover any losses makes a person who has insurance less likely to take care to avoid losses. 16 Correlated risks are risks that may result in numerous losses in the same area at approximately the same time. 17 Insurers have claimed that the inability to predict when correlated risks will result in losses makes it impossible to set actuarially sound premiums.
18 15 Adverse selection is "the disproportionate tendency of those who are more likely to suffer losses to seek insurance against those losses." Kenneth S. Abraham (2004) . 16 Moral hazard is the term used to describe the phenomenon that a person will have a "tendency to take fewer precautions in the presence of insurance." Adam F. Scales When a risk simultaneously involves adverse selection, moral hazard, and correlated risks, conventional wisdom says the risk is one that insurers cannot or should not cover. Landslides are such a risk, according to this conventional wisdom. First, only the people most likely to suffer landslide losses will purchase a policy that covers only landslides. Thus, the pool of insured persons ("insureds") that would pay premiums to cover landslide losses would be relatively small, and the premiums would need to be very high, frustrating the riskspreading function of insurance. Second, under moral hazard theory, a homeowner who has insurance would take fewer measures to avoid or minimize landslide losses, thereby increasing the likelihood and severity of landslide losses. Third, landslide losses are correlated risks because the losses associated with landslide events tend to occur in concentrated geographic locations at about the same time.
This Article questions the soundness of the three justifications for excluding coverage for landslide losses under "all risk" property policies. Once the limited force of these justifications is recognized, two solutions to the problem become apparent: simply eliminate the exclusion from homeowners' policies, or establish state-sponsored landslide insurance programs.
Today, homeowners insurance is a classic example of a type of insurance for which adverse selection is of little concern because the pool of insureds across which the risk of loss is spread is so large. Because homeowners insurance is effectively mandatory in America, approximately 95 percent of homeowners buy homeowners insurance. 19 One cannot get a federally guaranteed mortgage without homeowners insurance. 20 Consequently, if landslide losses were covered by homeowners insurance, then the pool of insureds across which the risk of loss would be spread would be so enormous that adverse selection regarding the purchase of insurance to cover landslide losses would not be an issue.
Similarly, moral-hazard concerns regarding landslide losses are actually quite low because of the extreme danger landslides present and the enormous disruption and inconvenience a landslide causes a homeowner. In addition to the risk of bodily injury or death, a homeowner can lose items of irreplaceable sentimental value when a landslide hits and the homeowner often becomes homeless. Thus, people have ample incentives to avoid landslide losses regardless of whether they have insurance. Consequently, it stands to reason that building codes and land development restrictions are a better means of avoiding 19 or preventing landslide losses than excluding coverage for landslides under "all risk" property policies is.
Also, landslides are not correlated risks like earthquakes and floods, which can impact hundreds or thousands of people in the same geographic area at approximately the same time. 21 Notwithstanding the exceptional size of the Oso Landslide, most landslides are geographically isolated events that impact only a few people when they occur.
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In addition, unlike when landslide losses are insured under stand-alone policies, the financial risks to insurers associated with covering landslide losses would be reduced, if not entirely eliminated, if they were covered under "all risk" homeowners policies. That is because the capital reserves from which insurers would pay losses would be created from a pool of capital created by the approximately sixty-nine million premium-paying homeowners 23 whose properties are located throughout the country rather than from just the few thousand people who currently buy stand-alone landslide insurance and primarily live in areas at a high risk for landslides.
In addition, due to the growth of global reinsurance and the sale of catastrophe bonds during the past few decades, 24 the financial risk to any individual insurer from a landslide event can be further reduced. With such risktransferring mechanisms, other insurers and investors can share an individual insurer's risk of loss.
This Article proceeds in three parts. Part I describes the nature and history of landslides. Part II discusses the landslide exclusion and the theoretical rationales used to justify insurers' refusal to cover landslides. Part III discusses the arguments in favor of and against eliminating the landslide exclusion currently contained in "all risk" property policies. Part III also examines how other countries such as Belgium, France, New Zealand, Norway, Romania, Switzer- land, Iceland, and Australia have addressed the issue of insuring landslide losses. This article concludes that the elimination of the landslide exclusion from homeowners policies would increase the number of American homeowners with coverage for landslide losses from a few thousand to sixty-nine million without causing undue financial hardship to insurers. Another more expensive, but potentially satisfactory, way of addressing the problem would be through the creation of state-sponsored landslide insurance programs. Under both proposals, the current problem of uninsured landslide losses in America would be addressed.
I. THE NATURE AND HISTORY OF LANDSLIDES IN AMERICA

A. The Nature of Landslides
The term "landslide" denotes a "wide variety of processes that result in the downward and outward movement of slope-forming materials including rock, soil, artificial fill, or a combination of these" materials. 25 Although landslides are primarily associated with mountainous regions, they also occur on slopes that are not particularly steep in cases of river bluff failures, collapses of coal mine-waste piles, and roadway and building excavations. 26 Landslides include "falls" (abrupt movements of masses such as rocks and boulders), earth slides, debris flows, and earthen avalanches such as "mudslides."
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Landslides result from a variety of causes, including earthquakes, volcanic activity, and human activities such as excavation or deforestation, but slope saturation by water is usually the primary cause. 28 Typically, natural landslides occur after periods of intense rainfall or snowmelt. 29 The upper layers of soil become unstable due to the weight of the water in the soil. 30 The downward pull of gravity causes the upper, saturated soil to slip away from the more stable underlying material. 31 It is often difficult to predict precisely when and where landslides will occur, which means there is often little or no advance warning to the people in the areas where landslides occur. 32 The Oso Landslide is a deadly example. 25 See U.S. GEOLOGICAL SURVEY, supra note 10. 26 Id. 27 Id. 28 
B. The Prevalence of Landslides
Landslides are not a new problem in America. They are natural phenomena that have occurred for eons, but they are especially damaging and dangerous for areas of the country on or near hillsides and mountains that have been developed. 33 The area in and around Pittsburgh, Pennsylvania, for example, has had over 15,000 documented landslides. 34 Oregon has over 46,000 known landslide locations. 35 In Washington, landslide debris has covered the entire twentymile stretch of railroad track between Everett and Elliott Bay in Seattle at one time or another over the past eighty years, with one hundred landslides occurring along the route in 2011 alone. 36 California, which accounts for approximately 20 percent of the landslides in America, also has a long history of landslide disasters, causing billions of dollars of damage and numerous deaths.
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A map that shows the landslide risk profiles for the various areas of the country is set forth below with the darkest areas depicting the areas with the highest risk: 38 As discussed above, nearly all of the annual $3.5 billion landslide-damage loss in the United States is uninsured. 39 Often, homes are not repaired, and many victims are rendered homeless while facing the prospect of bankruptcy 33 See U.S. GEOLOGICAL SURVEY, supra note 10. 34 See Hopey, supra note 11. 35 
A. The Landslide Exclusion
Most homeowners policies purport to cover "all risks" of loss except for the specific risks that are expressly excluded. 41 Historically, prior to the advent of "all risk" property policies, property policies were "named peril" policies that covered only one specified peril. 42 Following the Great Fire of 1666 in London, the first non-marine named-peril policy was created to cover fire losses. 43 Beginning in the 1940s and 1950s, insurers began bundling together coverages for multiple named perils into single policies. 44 Such policies are known as "multi-peril" policies. 45 As with named peril policies, any perils that were not expressly listed as covered under "multi-peril" policies were excluded.
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"All risk" policies evolved from "multi-peril" policies and provide the broadest property coverage available. 47 For hundreds of years, coverage for the risk of loss due to "earth movement," which includes earthquakes and landslides, generally has been excluded from coverage under the various types of property policies. 48 The landslide ex- 49 "All risk" commercial-property policies currently contain a similarly worded exclusion for losses caused by landslides:
We will not pay for loss or damage caused directly or indirectly by any of the following. . . . [l] andslide, including any earth sinking, rising or shifting related to such event; . . . Such loss or damage is excluded regardless of any other cause or event that contributes concurrently or in any sequence to the loss. Id. Interestingly, insurers added the "ensuing loss" language to the exclusion as a result of adverse court rulings in California regarding the "earth movement" exclusion in which the courts required insurers to cover the losses caused by fires that in turn were caused by the 1906 San Francisco earthquake. See French, supra note 48. 50 INS. SERVS. OFFICE, INC., CAUSES OF LOSS -SPECIAL FORM, COMMERCIAL PROPERTY FORM CP 10 30 10 12 § B.1.b.2., at 1 (2011) (emphasis added). Insurance Services Office ("ISO") is an influential organization within the insurance industry comprised of approximately 1400 property and casualty insurers that promulgates standard form insurance policies, including property policies. Hartford Fire Ins. Co. v. California, 509 U.S. 764, 772 (1993). In particular, the organization develops its own standard policy forms and makes them available to its member insurers which then adopt them and present them to state insurance regulators for approval. See, e.g., id. The complete wording of the "earth movement" exclusion contained in typical "all risk" property policies is as follows: "All risk" property policies that contain landslide exclusions are contracts of adhesion drafted by insurers and then sold on a take-it-or-leave-it basis.
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Because "all risk" homeowners policies sold in America generally contain landslide exclusions, homeowners generally cannot buy an "all risk" homeowners policy that does not contain an exclusion for landslides. 52 1. We will not pay for loss or damage caused directly or indirectly by any of the following. Such loss or damage is excluded regardless of any other cause or event that contributes concurrently or in any sequence to the loss. b. Earth Movement (1) Earthquake, including tremors and aftershocks and any earth sinking, rising or shifting related to such event; (2) Landslide, including any earth sinking, rising or shifting related to such event; (3) Mine subsidence, meaning subsidence of a man-made mine, whether or not mining activity has ceased; (4) Earth sinking (other than sinkhole collapse), rising or shifting including soil conditions which cause settling, cracking or other disarrangement of foundations or other parts of realty. Soil conditions include contraction, expansion, freezing, thawing, erosion, improperly compacted soil and the action of water under the ground surface. But if Earth Movement, as described in b (1) through (4) above, results in fire or explosion, we will pay for the loss or damage caused by that fire or explosion. 
B. The Adverse Selection, Moral Hazard and Correlated Risk Concerns That Led to the Landslide Exclusion
Insurers provide three primary reasons for refusing to cover the risk of losses due to natural catastrophes like landslides: (1) adverse selection, (2) moral hazard, and (3) correlated risks. 53
Adverse Selection
Adverse-selection theory posits that "a party facing a high risk of loss is more likely to seek insurance than a party facing a low risk." 54 The theory is premised on the idea that policyholders have an informational advantage over insurers, which enables the policyholders to use that informational advantage to allow people who know they are bad risks to buy more insurance than people who are good risks. 55 When an insurance policy covers only a single peril, then adverse selection is more likely to occur. 56 A person who thinks his house may be damaged by a landslide because he lives on or near a hill or mountain is more likely to want to purchase landslide insurance than someone who lives on flat farmland.
The risk of adverse selection diminishes, however, if all of the most common types of risk of loss are bundled together in the same policy. For example, if homeowners policies cover all risks of loss including landslides, tornadoes, fires, vandalism, and numerous other perils, then a person who lives on or near a mountain or a hill and is concerned about landslides will not have a greater incentive to purchase the policy than a person who lives on flat farmland and is concerned about tornadoes. Thus, if the policyholder wants to or is required to have insurance to cover all losses covered under "all risk" policies, then he will buy the policy regardless of whether he thinks he needs coverage for all of the perils covered by the policy.
Moral Hazard
Moral hazard is a term that originated in insurance law to describe "the risk that an insured or insurance beneficiary would deliberately destroy the subject matter that was insured in order to obtain payment of an insurance benefit." 57 Today, the term is also used to encompass the idea that people who have insurance are less likely to take steps to avoid or minimize losses because someone 53 else will pay the losses-in this instance, the insurer. 58 One commentator described moral hazard as follows: "In the broader and more usual sense in which the term is used, moral hazard means the tendency of a policyholder to be less careful in avoiding loss because she will be indemnified if the loss occurs." 59 Although moral hazard is conceptually intuitive and appealing, landslides are not a peril for which moral hazard should be a serious concern. The idea that someone will not take steps to prevent his house from being bulldozed by a mudslide simply because he has insurance ignores the inability to predict when and where landslides will occur as a well as the real and significant mortal danger landslides present to people and their homes. The loss of one's home is also traumatic and inconvenient. For most people, the knowledge that their houses may be repaired or replaced does not mean they would risk their lives or be willing to become homeless simply because they have insurance.
Most people also dread the prospect of having to call and screen contractors to repair their damaged homes or to arrange for people to come to their homes to salvage their personal belongings after their home has been condemned for being unsafe. In addition, because landslides often occur quickly and with little forewarning, 60 personal items of intangible and unquantifiable value-such as family heirlooms and photos-are lost in landslides. Insurance money cannot replace such items. Thus, the premise that people would not bother to take measures to avoid landslide damage if they had insurance overlooks the powerful incentives that even fully insured policyholders have to avoid or mitigate landslide disasters. 
Correlated Risks
Correlated risks are risks of the same type of loss by numerous people in the same geographic area at approximately the same time. 62 Insurers generally attempt to avoid insuring correlated risks of loss due to actuarial and capitalization concerns; they contend they cannot accurately predict the frequency or severity of such losses or collect enough premiums to spread the risk of loss across a large enough pool of policyholders to cover the losses when they occur. 63 Correlated-risk concerns are greatest when an insurer sells insurance only in a limited geographic area because the pool of policyholders is limited, and all of these policyholders are likely to face the same natural hazards at the same time. Namely, people who live in the same neighborhood have similar risks of loss for floods, earthquakes and tornadoes. Consequently, if an insurer sells policies only locally or regionally, correlated-risk concerns regarding natural disasters are well founded.
Unlike other natural disasters such as floods and earthquakes, however, the geographic scope and number of people affected by any individual landslide is limited. 64 Consequently, landslides generally are not correlated risks in the traditional sense. Although some large landslides, such as the Oso Landslide that destroyed forty-nine homes and businesses, 65 do have some characteristics of correlated risks, landslides generally are not correlated risks. Floods and earthquakes are better examples of correlated risks because they almost simultaneously impact hundreds or thousands of people in a given geographic area.
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In addition, even for traditional correlated risks, the potentially devastating financial consequences for insurers have dissipated over the past few decades as a result of the emergence of global insurance companies.
67 Some of these global insurers have market capitalizations of tens or hundreds of billions of dollars.
68 These global insurers sell insurance to policyholders across America and throughout the world, collecting large amounts of premiums and spreading the risk of loss across enormous pools of insureds with diverse risk profiles.
Today, reinsurance and catastrophe bonds also play a larger role in further spreading an insurer's risk of loss than they did in past decades. 69 ly, they too have diminished the financial impact of correlated risks on individual insurers. Reinsurance has become a worldwide business wherein global reinsurers insure all of or portions of another insurer's portfolio of business (referred to as "treaty" reinsurance). 70 Insurers also sell catastrophe bonds, which are bonds for specific types of catastrophes such as hurricanes and earthquakes, to institutional investors. 71 Typically, the investors receive interest payments on the bonds and the return of their principal at the end of the bond term unless the specified catastrophe occurs, in which case the insurer keeps the principal and stops making interest payments on the bonds. 72 Between 1996 and 2014, insurers issued $51 billion in catastrophe bonds while incurring only $682 million in losses for the catastrophes covered by the bonds (only 1.3 percent of the total amount issued).
73 Thus, with the rise of global insurance companies and of global reinsurance and catastrophe bonds, the risk of a landslide loss in Puget Sound 74 can now be spread to insureds located throughout the State of Washington and the world.
The problem of correlated risks is also much greater when perils are insured separately, as opposed to when coverage for numerous perils are bundled together under the same policy. If insurance for landslides is sold only as standalone named-peril insurance, then the risk that the pool of insureds will suffer landslide losses at the same time would be more correlated because people in the same high risk areas would be the ones most likely to purchase landslide insurance. If the policies being sold bundled coverage for landslides together with other common perils such as tornadoes, fire and theft, then the pool of policyholders who would purchase such insurance would be much more diverse from both geographic and risk profile perspectives. Consequently, although the correlation of the risk of landslide losses in any given geographic area would not change, the risk that the entire pool of insureds would suffer landslide losses would not be correlated.
Consider again the example of two policyholders: one who lives on a mountain with landslide concerns, and the other who lives on flat farmland with tornado concerns. Because coverage for the perils of tornadoes and landslides would be bundled together under the same policy, the risk of a landslide loss for the two policyholders would not be correlated. Nor would the risk of wind damage for the two policyholders be correlated. Thus, bundling together coverage for multiple perils into a single policy not only reduces or eliminates adverse-selection concerns, but it also decreases correlated risk concerns be- cause the larger pool of insureds who might purchase such policies likely would have more diverse risk profiles.
C. Courts' Inconsistent Applications of the Landslide Exclusion
Despite the broad language of the landslide exclusion that is contained in "all risk" property policies, 75 homeowners and business owners often mistakenly believe they are covered for landslide losses. In some jurisdictions, this belief is reinforced by courts' inconsistent interpretations of the landslide exclusion.
Because "all risk" homeowners policies are contracts of adhesion that are sold on a take-it-or-leave-it basis and contain numerous exclusions, 76 courts in some jurisdictions have interpreted an older version of the landslide exclusion very narrowly to encompass only naturally occurring landslides.
77 This is because the "earth movement" exclusion that encompasses landslides was created to address unpredictable, widespread natural catastrophes such as earthquakes, as opposed to man-made events that impact only a single or a few policyholders at a time. 78 Other courts have declined to apply the exclusion at times when the landslide results from multiple causes and the efficient proximate cause of the landslide is a covered peril. 79 In reaching such decisions, the courts have applied well-established rules of policy interpretation that dictate that exclu- 75 79 See, e.g., CAL. INS. CODE § 530 (West 2016) ("An insurer is liable for a loss of which a peril insured against was the proximate cause, although a peril not contemplated by the contract may have been a remote cause of the loss; but he is not liable for a loss of which the peril insured against was only a remote cause."); Garvey v. State Farm Fire & Cas. Co., 770 P.2d 704, 715 (Cal. 1989) (stating "efficient proximate cause" analysis should be conducted to determine whether the earth movement exclusion applies if a covered peril was also involved in causing the loss); Safeco Ins. Co. v. Hirschmann, 773 P.2d 413 (Wash. 1989) (explaining insurers cannot circumvent the "efficient proximate cause" rule by drafting exclusions that would allow a remote cause of loss encompassed by the earth movement to preclude coverage where the proximate cause of the damage was a covered peril); Murray, 509 S.E.2d at 10 (stating insurers cannot circumvent the "efficient proximate cause" doctrine through policy language and concluding the earth movement clause is ambiguous as to whether it applies only to losses resulting from natural, rather than man-made, forces); Dahlquist, supra note 77, at 963-69; Risley, supra note 10, at 1155-56. In other jurisdictions, however, the courts have concluded that the "earth movement" exclusion unambiguously excludes coverage for the landslide loss at issue. 81 Thus, although the "earth movement" exclusion expressly purports to exclude coverage for landslide losses, whether a homeowner policy will actually cover a landslide loss depends upon: (1) the law of the jurisdiction where the loss occurs; (2) the precise wording of the landslide exclusion at issue; and (3) the cause(s) of the landslide. 82 This uncertainty regarding the applicability of the exclusion undermines one of the principal purposes of contracts-ensuring that the parties' rights and obligations are memorialized in a way that allows the parties to understand and predict their future obligations. 82 See supra notes 77-81. 83 See, e.g., MICHAEL HUNTER SCHWARTZ & DENISE RIEBE, CONTRACTS: A CONTEXT AND PRACTICE CASEBOOK 5 (2009) ("[P]redictability promotes our free market economy by providing certainty for those involved in exchanging goods and services. If a merchant knows the legal consequences of her negotiating efforts or of the language she selects for her contracts, she can act accordingly. This predictability encourages people to enter into contracts, secure in the knowledge that those contracts will be enforced."); Eric A. Posner, A Theory of Contract Law Under Conditions of Radical Judicial Error, 94 NW. U. L. REV. 749, 751 (2000) ("Long-term contracts raise a straightforward, but seemingly intractable problem: in the long term events are so hard to predict, that parties will not be able to allocate future obligations and payments in a way that maximizes the value of their contract."). [Vol. 17:63
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D. The Limited Availability of Coverage for Landslides Under Stand-Alone
Surplus Policies
In some states, coverage for landslides is available under stand-alone, named-peril landslide insurance policies, known as "difference-in-conditions" policies, 84 which are sold by "surplus" line insurers. 85 Landslide insurance can be purchased as a stand-alone coverage in states such as California, 86 Oregon, Utah, and Washington. 87 Because it is sold as a surplus-line policy primarily by Lloyd's of London, however, many insurance agents are not even aware of its existence. 88 The cost for such insurance, which often covers only the damage to the contents of the house and not damage to the land (and sometimes not even the house itself), is high-approximately $1,000 a year for a $300,000 house with a 84 only when a prospective purchaser is unable to obtain coverage from an insurer in the admitted market."). 86 Notably, under earthquake policies sold by the California Earthquake Authority, landslide losses are expressly excluded from coverage unless the landslide was caused by an earthquake. See CAL. EARTHQUAKE AUTH., BASIC EARTHQUAKE POLICY-HOMEOWNERS § 5, at 13 (2012). Consequently, in California a homeowner needs to purchase separate policies to cover landslide losses and earthquake losses in addition to purchasing a homeowners policy. 87 Bronson, supra note 9; Landslide, Flood and Earthquake Available to Utahns, DAILY HERALD (Provo) (Aug. 6, 2008), http://www.heraldextra.com/news/local/landslide-floodand-earthquake-available-to-utahns/article_37d6a86b-1517-59f7-8121-b04bbd2640a7.html (follow "FAQ" hyperlink; select "In which states can I get coverage?" tab) (last visited July 10, 2016). 88 See, e.g., Goldberg, supra note 37, at 124; Bronson, supra note 9.
deductible of 5 percent to 20 percent of the value of the property. 89 Landslide policies also often exclude coverage for landslides caused by earthquakes. 90 If a landslide previously has occurred in the area, then the homeowner will likely not be able to purchase landslide insurance to cover future landslide losses. 91 And, according to the Washington State Office of the Insurance Commissioner, if a house is located in a high risk area such as on "a hillside, coverage may be difficult to obtain." 92 Consequently, only about 4,700, or approximately 1 percent of homes and businesses in the State of Washington have stand-alone landslide insurance due to high cost, lack of availability, and lack of information regarding where to purchase it. 93 Indeed, because so few landslide policies have been sold, there are no reported decisions arising from disputes between a policyholder and an insurer under a stand-alone landslide policy.
In other places where landslides are also prevalent such as in Pittsburgh, Pennsylvania, even high-priced, stand-alone landslide policies are not available for purchase. 94 Thus, despite being in one of the areas in the country with the highest risk for landslides, property owners in Pittsburgh, like homeowners in most parts of the country, are uninsured for naturally occurring landslide losses.
95 89 See, e.g., Goldberg, supra note 37, at 124; Bhatt, supra note 40; Bronson, supra note 9; Stokes, supra note 84; Wedner, supra note 87. 90 See Goldberg, supra note 37, at 124. . 1992) , the Pennsylvania Supreme Court held that an "earth movement" exclusion only applied to naturally occurring landslides. The court has not yet considered, however, the newer language in the landslide exclusion quoted in Part II.A that purports to also exclude coverage for landslides caused by human activities. And, of course, most landslides in Western Pennsylvania are naturally occurring so the Steele decision may be of limited value to homeowners today in Pennsylvania.
III. POTENTIAL SOLUTIONS TO THE LANDSLIDE INSURANCE PROBLEM
The combination of the landslide exclusion in "all risk" homeowners and commercial-property policies and the limited availability of high-cost, standalone policies has created a $3.5 billion uninsured landslide loss problem in America. 96 This Part of the Article explains the need for more comprehensive landslide insurance coverage in America and then offers two potential solutions: homeowners insurance and state-sponsored landslide insurance programs.
A. The Necessity of Insurance
Insurance plays a socially and financially critical role in developed countries such as the United States. Insurance has even been described as a "social instrument" because of the important role it plays in protecting the limited assets of individuals by transferring the risk of losses from individuals who cannot financially afford to absorb the losses to a larger population through an insurer intermediary. 97 Indeed, over two hundred years ago when this country was originally founded, people and businesses recognized the importance of insurance as a social safety net, as evidenced by their paying premiums to a "mutual" company or group to create a pool of money from which losses were paid. 98 Essentially, the insurance company operated as a third-party administrator that: (1) collected the premiums in order to create the pool of money from which losses could be paid; and (2) subsequently paid the losses of the members of the group as such losses were incurred.
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Homeowners insurance is even more important today than it was when the United States was first founded. Indeed, due to lending requirements, without homeowners insurance, homeownership is not even possible for most people. Anyone who needs to borrow money from a bank to purchase a house must purchase homeowners insurance because banks require such insurance as a prerequisite to issuing a mortgage.
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As for-profit, publicly traded stock companies have come to dominate the insurance industry since the 1990s, 102 insurers have attempted to improve their profitability by decreasing the coverage that is provided under insurance policies through the addition of numerous exclusions for some of the most common risks that property owners face.
103 That trend should be reversed, and the exclusion for landslide losses would be a great place to start. Homeowners insurance, as a social necessity today, should be required to cover losses caused by landslides. Indeed, catastrophic risks such as landslides are exactly the types of risk of loss that an "all risk" homeowners policy should cover. If people, businesses, and communities are not covered by property insurance for the very types of losses that have the most devastating impacts on them, then the risktransferring and social safety net purposes of insurance cannot be fulfilled.
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B. State Action to Remove the Landslide Exclusion from Policies
As discussed in Part II, the historical reasons for excluding coverage for landslides under "all risk" homeowners policies-adverse selection, moral hazard and correlated risks-are not valid. Consequently, states or the federal government should mandate that the landslide exclusion in homeowners policies be eliminated.
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Albeit in an ad hoc manner, some state and federal legislatures have already begun attempting to force the insurance industry to fulfill the risktransferring and social safety net purposes of insurance by requiring insurers to provide products that cover some of the most common and devastating losses 101 See MARTIN F. GRACE ET AL., CATASTROPHE INSURANCE: CONSUMER DEMAND, MARKETS AND REGULATION 83 (2003) (discussing the demand for homeowners insurance, stating that "homeowners insurance . . . is essentially mandatory"); Stempel, supra note 97, at 1497. 102 103 See French, supra note 98, at 1084-85. 104 Id. at 1084. 105 If homeowners' insurance covered landslides, then another added benefit would be much less litigation following landslide events. As things currently stand, policyholders and their insurers spend countless dollars engaged in litigation whenever landslides occur. As discussed in Part II.C, when faced with a potentially uninsured catastrophic loss of their homes, policyholders often sue and then, in some states such as California and Washington, strain to find a covered cause of the loss that may have played a role in causing the landslide to escape the landslide exclusion. And, because some courts are sympathetic to these concurrent causation arguments, policyholders are incentivized to sue. See cases cited supra note 80. If the landslide exclusion were eliminated, then such litigation also would be eliminated.
that Americans face. 106 For health insurance, as an example, the Affordable Care Act prohibits insurers from: (1) refusing to insure certain people; (2) cancelling insurance for people who become sick; and (3) using reverse adverse selection to charge people who fall under certain risk classifications prohibitively expensive premiums. 107 In the area of auto insurance, some state legislatures have enacted statutes that eliminate certain policy exclusions or that require insurers to cover drivers whom insurers would refuse to cover if they were not statutorily required to do so. 108 For example, drivers whom insurers refuse to insure because insurers do not consider them adequately profitable due to their risk profiles can still get a minimum amount of liability coverage in most states through assigned risk insurance pools. 109 In the property insurance context, many states have passed statutes that nullify the "innocent co-insured" exclusion. 110 This exclusion prevents innocent co-insureds from recovering under policies for losses that were intentionally caused by another insured, such as when one spouse who is no longer living in the couple's house destroys the house in order to prevent the spouse from having it. 111 By statutorily eliminating the exclusion, the innocent spouse can still recover under the policy.
In sum, states and the federal government have the power, and they exercise that power, to force insurers to cover risks the insurers would not voluntarily choose to cover when the consequences of not ensuring the risk are understood to be sufficiently important. Insuring landslides is another example of where states or the federal government should exercise their regulatory power over the insurance industry to require insurers to cover such losses under "all risk" homeowners insurance.
C. State-Sponsored Landslide Insurance Programs
If there are lingering concerns that insurer insolvencies would occur if insurers were required to cover landslides notwithstanding the risk-reducing and risk-spreading mechanisms discussed in Part II.B.3, then states or the federal government could act as reinsurers for landslide losses that exceed a certain stated amount for any insurer. The United States federal government currently acts as the reinsurer for terrorism losses.
112 It could do so for landslide losses as well if global reinsurers were to refuse to sell reinsurance treaties to insurers that cover landslide losses in America.
If "all risk" homeowners insurance were required to cover landslide losses, it is also conceivable that some private insurers would refuse to sell homeowners insurance because they might conclude that such insurance would no longer be adequately profitable. 113 If that unlikely scenario occurred and the currently robust market for homeowners insurance disappeared, then state-sponsored insurance programs could be created to fill the void.
It could be argued that, under current law, state-sponsored insurance programs are better suited than private insurers to insure certain types of natural catastrophes in America for a number of reasons. First, tax laws effectively discourage private insurers from accumulating capital to pay future losses because the income generated by insurers that could be set aside to pay future losses is taxed. 114 Then, if that income is not distributed to shareholders, the income generated by the money (which could be used to pay future unrealized losses) is also taxed.
115 Second, companies with accumulated surplus capital, which an insurer must have in order to cover the losses associated with natural catastrophes, are takeover targets for corporate raiders. 116 Idle capital is something that corporate raiders generally believe can be redeployed for better uses. 117 Third, insurers are not permitted under the current accounting rules to create reserves for the payment of future claims if the events giving rise to the losses and claims have not yet occurred.
118 Thus, collectively these laws incentivize stock insurance companies to pay surplus earnings to shareholders in the form of div- idends or stock repurchases so many insurers are not be adequately capitalized to cover natural catastrophes. 119 State-sponsored insurance programs, on the other hand, would not be subject to these laws so they would be well positioned to insure natural catastrophes. State-sponsored insurance programs would not be subject to shareholders' demanding returns on their investments in the form of dividends or stock repurchases. Also, state-sponsored insurance programs would not be subject to the tax and accounting rules that discourage private companies from accumulating capital. Further, state-sponsored insurance programs would not be takeover targets for corporate raiders because such programs would not, of course, be available for purchase. Consequently, state-sponsored insurance programs could accumulate the capital needed to pay claims for large catastrophic losses caused by disasters without the need to distribute such capital to shareholders. In short, many of the legal impediments that private insurers currently must overcome in order to cover natural catastrophic risks such as landslides would not apply to state-sponsored insurance programs.
Another potential advantage of state-sponsored insurance programs might be lower premiums than the rates currently charged by the few insurers that sell stand-alone landslide policies. Because private insurers aggressively compete for business in many lines of insurance such as homeowners insurance, a significant portion of the premiums they collect is paid to insurance agents as sales commissions. 120 Indeed, some reports indicate that as much as 20 percent of the premiums collected are paid to insurance agents as sales commissions. 121 There would be no need to pay sales commissions to employees of a state-sponsored landslide insurance program because the program's purpose would not be to make as much profit as possible for shareholders.
Private insurers also currently spend significant amounts of money (generated by the premiums they collect) on advertising.
122 Who has not seen the television commercials in which All State features a beat up guy-"Mayhem"-damaging peoples' homes and vehicles while a deep voice counsels viewers to buy Allstate Insurance. 123 Such TV ads and other marketing efforts cost the fifty largest insurers approximately $2.5 billion annually; 124 these costs naturally are passed on to customers in the form of higher premiums. These expenses could be avoided by a state-sponsored landslide insurance program.
After a person applies for insurance, insurers then spend significant amounts of money (again generated by the premiums they collect) during the underwriting process in an attempt to identify and eliminate the high-risk people who are most likely to make claims-the "bad risks."
125 On the other hand, if state-sponsored programs accepted all of the 96 percent of homeowners who buy homeowners insurance, 126 very little money would need to be spent on underwriting efforts directed toward eliminating the highest risk policyholders from the pool of insureds because the full range of risk profiles, from high to low, would be included in the insurance pool.
Theoretically, state-sponsored insurance programs also could result in reduced premium rates because such programs would not need to spend as much money investigating and litigating their policyholders' claims, as the profit imperative currently mandates that private insurers do in order to maximize profits for shareholders. 127 Currently, insurers spend approximately 12 percent of their premium revenues investigating and litigating claims. 128 Because there are no significant negative financial consequences for disputing claims, litigating claims makes good business sense for publicly traded insurance companies under existing laws because every dollar (above and beyond their litigation costs) that insurers can avoid paying on claims increases insurers' profitability. 129 To the contrary, unless the policyholder can prove an insurer acted in bad faith, which is very difficult to do under current insurance law, 130 an insurer that wrongfully denies its policyholder's claim, delays payment of the claim, or underpays the claim is liable only for the amount it should have paid plus a nomi-nal interest award in today's low interest rate environment. 131 Thus, insurers are legally incentivized to: (1) pay as little as possible on claims regardless of the merits of the claims and (2) avoid paying claims for as long as possible because there are almost no legal consequences for doing so and insurers make a lot of money by holding and investing the money that is used to pay claims (known as the "float" in the insurance industry).
132 That would not be the case for a state-sponsored landslide insurance program because it would not be governed by the profit imperative; instead, it would need only to verify the validity of a claim before paying it.
Ideally, a state-sponsored program covering landslides would sell "all risk" policies that bundle the coverage for multiple perils together under a single policy. If state-sponsored property insurance programs covered only the peril of landslides, then adverse selection would be a concern. Only the people most likely to suffer landslides would purchase landslide policies. Consequently, because the pool of insureds would be relatively small, the premiums for such insurance necessarily would need to be high for the program to be actuarially sound.
As discussed in Part II.D, high premiums are one of the problems with the landslide insurance currently sold by international surplus insurers. To make stand-alone landslide insurance affordable for most homeowners under statesponsored programs, such programs likely would need to subsidize the premium rates. If actuarially sound premiums were not charged, however, then statesponsored landslide insurance programs could become insolvent like the federal National Flood Insurance Program ("NFIP") (a program that sells standalone policies to cover flood losses at subsidized rates largely because actuarially sound premium rates are not affordable for many homeowners). 133 Thus, 131 See, e.g., JERRY & RICHMOND, supra note 16, at 161 (explaining that bad faith remedies were created due to the "apparent inadequacy of contract remedies to compensate insureds and deter insurers from elevating their own interests above their insureds"). In order to actually be awarded a penalty such as punitive damages; however, in many jurisdictions the policyholder must prove by clear and convincing evidence that the insurer engaged in egregious, wanton misconduct. 
D. Insurance for Landslide Losses in other Countries
In considering whether it is feasible for landslides to be covered under "all risk" homeowners policies or state-sponsored programs, one can look to the ways in which other countries handle insurance for landslides. In numerous countries, landslide losses are mandatorily covered by private homeowners insurance, by a state-sponsored program, or by a combination of the two.
135 New Zealand, France, Belgium, Norway, Romania, Switzerland, Iceland, and Australia are eight examples to consider.
In New Zealand, a government-sponsored insurance program covers landslide losses, along with other natural catastrophes. 136 The insurance covers both land and structural damage. 137 The premiums are not actuarially calculated.
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Instead, the premium is based upon a percentage of the insured's fire insurance premium regardless of the insured's risk of a landslide loss because it is con- sidered too difficult and costly to attempt to create actuarially sound premiums regarding specific policyholders' risks of landslide losses.
139
In France, homeowners insurance must cover natural disasters, including landslides. 140 The premium for such coverage is a fixed amount. 141 There is also a premium discount if the municipality in which the property is located has adopted a "prevention of risk plan."
142 A state-sponsored program known as the Caisse Centrale de Reassurance ("CCR"), provides reinsurance to the insurers and receives 50 percent of the premiums collected by the insurers and likewise pays 50 percent of any losses. 143 France provides an unlimited guarantee of the CCR. 144 In Belgium, it also is mandatory that homeowners insurance cover natural catastrophes, including landslides. 145 Unlike the French system, however, the insurers can adjust the premiums based upon the risk of loss presented by individual policyholders. 146 Approximately 50 percent of the insurers nonetheless charge the same premium to all of their policyholders. 147 Each individual insurer's risk of losses has a limit, and a state-sponsored "Disaster Fund" covers any losses above the insurer's limit. 148 Likewise, in Norway, it is mandatory that homeowners insurance cover natural catastrophes, including landslides. 149 The aggregate limit of liability for insurers for any natural disaster event is established by the King. 150 If a victim of a natural catastrophe does not have insurance, then a state-sponsored program-the National Fund for Natural Damage Assistance-covers the loss. 151 is an association comprised of thirteen insurance companies that offer homeowners insurance. 153 Two separate categories of dwellings were established under the Natural Disaster Insurance Policy. 154 Premiums are determined based on the building materials of the dwelling. 155 A dwelling is a Type A building if it is a "building with strength structure of reinforced concrete, metal or wood or with exterior walls made of stone, burnt brick or any materials resulting from heat or chemical treatment." 156 A dwelling identified as a Type B building is a "building with exterior walls of brick or any other material not subject to heat or chemical treatment." 157 Mandatory insurance for landslides covers only damage to the dwelling. 158 Any coverage for personal property must be obtained by purchasing additional voluntary insurance. 159 In Switzerland, insurance companies that provide fire insurance must include coverage for natural catastrophes, including landslides. 160 It is mandatory for homeowners to purchase fire insurance; therefore, all homeowners have coverage for landslides. 161 The way individuals acquire this insurance, however, varies among the twenty-six cantons. 162 Insurance is offered by private insurance companies in seven of the cantons: Geneva, Uri, Schwyz, Ticino, Appenzell Inner Rhodes, Valais, and Obwalden. 163 These private insurance companies have formed the Natural Perils Pool. 164 Cantonal building insurance companies, institutions governed by public law that hold a monopoly in their respective cantons, provide insurance for the other nineteen cantons. 165 Premiums are provided at a uniform rate determined by the Federal Office of Private Insurance ("FOPI"). 166 In Iceland, under the Iceland Catastrophe Insurance Act of 1975, landslide insurance is included under fire insurance policies, which are mandatory for all homeowners. 167 Only direct physical losses are covered, and the policy will not ensure a structure that was built in violation of regulations and therefore is more vulnerable to damage by natural perils. 168 The Iceland Catastrophe Insurance Act also established Iceland Catastrophe Insurance ("ICI"), a state-owned corporation, which provides landslide and other natural perils insurance. 169 Private insurers that provide fire insurance collect premiums, and then those premiums are provided to ICI in exchange for a collection fee. 170 Premium rates do not vary by risk, but instead are set at 0.025 percent of the property's value. 171 Reinsurance for ICI is available on the global market, but ICI has not had to access any of its reinsurance for any natural disaster since its creation. 172 In Australia, landslide insurance can be purchased from private insurance companies on a voluntary basis. 173 Many standard homeowners insurance policies that cover natural disasters exclude coverage, however, for landslides except in limited circumstances. 174 Specifically, landslides are covered only when they occur as a result of another insured event such as an earthquake. 175 The Australian government does provide, however, partial reimbursement for State and Territory natural-disaster relief for landslides under the Natural Disaster Relief and Recover Arrangements ("NDRRA"). 176 "[P]ersonal hardship and distress" relief provided under the NDRRA can include grants for things such as housing repairs. 177 The Australian government also provides direct support to individuals affected by a natural disaster through Australian Government Disaster Recovery Arrangements ("AGDRA").
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In sum, if it is feasible for landslide losses to be covered by homeowners insurance or state-sponsored programs in numerous countries throughout the world, then one can conclude that they also could be covered in the United States.
E. Resistance Points
Insurers likely will resist any mandate that requires them to cover landslides under "all risk" homeowners insurance. Insurers will likely argue that a mandate requiring such coverage would be inconsistent with: (1) the concept of freedom of contract 179 with its attendant notion that insurers should be free to decide what their policies will or will not cover; and (2) the unprofitability of insuring landslide losses due to adverse selection, moral hazard, and correlated risk concerns. Such arguments have carried the day for more than a century.
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Although such arguments should no longer have any force for the reasons discussed in this Article, the insurance industry's lobby is strong, as evidenced by the fact that insurance regulators repeatedly have approved policy forms that contain the landslide exclusion (and numerous other exclusions) for decades.
181
Insurers can also be expected to argue that they would not be permitted to charge actuarially sound premiums for policies that are required to cover landslide losses. Insurers made the same argument when they were not allowed to stop selling homeowners policies that covered wind damage caused by hurricanes in coastal states after multiple hurricanes came ashore in the United States a decade ago. 182 To be clear, this Article does not propose that insurers be forced to provide landslide coverage for free under "all risk" homeowners insurance. To the contrary, insurers should be allowed to charge a higher premium to reflect the fact that the policies are now insuring an additional risk. landslide losses would be simply one of many ways in which states can and do regulate the insurance industry.
Other people who stress individualism over community likely will object to including mandatory coverage for landslides under homeowners insurance or creating state-sponsored insurance programs if it results in any amount of premium subsidization. 189 Under the proposals in this Article, it is possible that people who live in extremely low-risk areas would subsidize those who live in high-risk areas because not all of the numerous potential risk classifications for the peril of landslide would be factored into the premiums for the higher-risk homes.
190 Addressing all of the potential risk variables for landslide risk would be unnecessary if coverage for landslides were bundled together with all of the other covered perils, however. Each policyholder's premium would be based upon her home's overall risk profile for all covered perils, not just with respect to any particular peril. In such circumstances, because the premium calculation would be based upon a broad array of factors, it is inevitable that some premium subsidization would occur. Such a scenario would not, however, be any different from how insurance operates today. Coverage for many risks are already provided under homeowners policies regardless of whether the policyholder actually needs or wants coverage for all of the covered risks. Therefore, policyholders already are paying for coverage they do not want or need, thus subsidizing other policyholders in the same pool of insureds who do want and need that coverage. That, in fact, is one of the very reasons why landslide coverage should be included in "all risk" homeowners policies. Bundling coverage for landslides with other perils would make insurance for landslide losses more affordable and would dramatically increase participation rates. 189 With respect to another natural catastrophic risk, flooding, many people probably do not realize that they are subsidizing flood losses even though they do not have flood insurance. The NFIP, which is sold as stand-alone named peril insurance for just flood losses, currently is being subsidized by taxpayers in the amount of approximately $24 billion even though most people are uninsured for flood losses. See U.S. GOV'T ACCOUNTABILITY OFFICE, supra note 133. Further, government bailouts of property owners in areas devastated by natural catastrophes such as Hurricanes Katrina and Sandy are another form of public subsidization of individuals' losses. 190 An example of a state where lower risk homeowners currently subsidize higher risk homeowners insurance premium rates for certain catastrophic perils is Florida. The dominant homeowners insurance provider in Florida is Citizens Property Insurance Corporation, a state-sponsored program. Cole et al., supra note 120, at 269. It offers property insurance to homeowners in Florida to cover hurricane damage at premium rates significantly lower than private insurers. Id. It is able to do so because: (1) it does not need to provide an adequate return to investors; (2) it is tax exempt; (3) it does not need to raise excessive amounts of capital to pre-fund losses because it has the ability to do post-loss assessments; and (4) it is reinsured by a state-sponsored reinsurer, the Florida Hurricane Catastrophe Fund. See id. at 267-71. Under the program, the premium rates charged to coastal residents are subsidized by inland residents to a minor extent. Id. at 280-85.
